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Since Nov. 18, and after a half century of a bloody internal war, the government of President Juan
Manuel Santos and the Fuerzas Armadas Revolucionarias de Colombia (FARC) guerrillas have been
in Havana negotiating the terms by which they might finally end the fighting and return the country
to longed-for peace.
The process began in secret in February in the Cuban capital, when representatives of both sides
sat down together to sound each other out on the real possibilities for establishing a dialogue
(NotiSur, Oct. 12, 2012). On Aug. 28, Santos and the rebels each announced that they were willing
to "converse"—both emphasized the word converse because they both agreed that "peace is not
negotiated." They also said that Norway would be the second guarantor of the dialogue, along with
Cuba, while Chile and Venezuela would act as observer countries. The formal dialogue began on
that date.
With that auspicious start, no one could have imagined that, in the little more than three months
since the announcement, more than 120 guerrillas would die in the most violent military offensive
in recent years. In just the first five days of December, 46 rebels were killed in three crushing air
bombardments in the north, east, and southwest of the country. Santos had warned that meeting
with the FARC did not mean that military actions would cease.

Santos pushes sweeping expansion of military justice
In addition, since March, a few days after the secret meetings in Havana began, the government has
been pushing for congressional passage of a constitutional reform to expand military jurisdiction,
transferring to military courts all crimes involving military personnel. In the end, the government
gave in on some points, but that did not satisfy any of the agencies and organizations that harshly
criticized the idea, from the UN and the Inter-American Commission on Human Rights (IACHR) to
Human Rights Watch (HRW) and dozens of Colombian civil organizations.
Meanwhile, on Nov. 20, the FARC joined the critics while at the same time announcing that it would
observe a 60-day unilateral cease-fire, during which it would use its weapons only to defend itself
from attacks by the regular Army.
"Although we would like something else, no one can object to the brutal intensification of the
military actions; the president had already announced that this is how it would be," said a
communiqué signed by dozens of civil organizations. "What is not understandable is where the
government is going when it proposes from one day to the next expanding military justice."
In an explanation that satisfied only his supporters, the president said that "the proposed text [of the
reform] eliminates gray areas that currently are collision points between the ordinary justice system
and that of the military."
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National and international rights groups oppose reform
The civil groups said they supported the "wake-up call" to the government and Congress from 11
UN rapporteurs and working groups, as well as the UN High Commissioner for Human Rights
Navi Pillay, urging that they reconsider the reform. The groups called on the government to
"reconsider the inconvenient approval of the most serious legal ruse conceived in Colombia
that will guarantee legal impunity to state agents involved in the most serious human rights and
international humanitarian law violations, expanding military justice by a constitutional reform to
include serious human rights violations."
The statement, published Nov. 15 in the online edition of the Bogotá magazine Semana, denounced
that crimes like forced disappearances, extrajudicial executions, forced displacement, sexual
violence against women, and forms of child and adolescent recruitment, among others, would be left
under the competence of military criminal justice.
At the time of the final vote, after eight months of legislative debate, the government finally agreed
that civilian justice would handle cases of disappearance, executions, displacement, and sexual
violence, but crimes of recruiting minors and indefinite detentions, among others, would go to the
military courts.
In addition, preliminary investigations will be carried out by a section of the military justice system
rather than an independent evaluation by civilian legal authorities, meaning that the military arena
is where the decision will be made on which judge will hear each case.
"According to the constitutional reform, a military body would determine whether a crime had
taken place, with the consequent risk of impunity," said Pillay on Nov. 27 in statements to the
Spanish news agency EFE.
A month earlier, HRW had raised the same concerns about the independence of military judges. As
for the Penal Guarantees Tribunal—a mixed agency created as part of the reform—HRW director
for the Americas José Miguel Vivanco said on Oct. 28 that "apart from the unconstitutionality
of creating special tribunals to protect a sector of the population [the military], we all know that
in Latin America, and especially in Colombia, this is not an exception: when a collegial body is
composed of civilians and military, the military win."
Opposition Sens. Luis Carlos Avellaneda of the Polo Democrático Alternativo (PDA) and Jorge
Londoño of the Partido Verde (PV) emphasized in a joint statement the poor quality of the military
justice system, "known for its partiality, slowness, and lack of substantive decisions."

Military claims legal insecurity
In defending the terms of the reform before a legislative committee, Defense Minister Juan Carlos
Pinzón spoke of the "military's legal insecurity." Several deputies and senators, as well as HRW,
agreed that no reasons exist to justify a sense of insecurity by those in uniform, who say they feel
vulnerable because of a 2006 agreement between the Ministerio de Defensa and the Fiscalía, aimed
at avoiding a repetition of the extrajudicial killings in the "false-positives case."
The term was applied to people who were picked up at their homes on the pretext of taking them
to work, but they were then dressed as guerrillas and shot, allowing the military to present them as
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combat deaths and claim various benefits—monetary, commendations in their service record, and
special vacations (NotiSur, April 27, 2007, and Feb. 6, 2009).
The HRW said, "According to the 'legal insecurity' myth, the 2006 agreement has caused military
members to fear that if they lawfully kill combatants, they will be criminally investigated by civilian
authorities. This purported fear is baseless. Civilian prosecutors do open preliminary investigations
to verify reported lawful killings of combatants. But they can only link a military member to a
criminal investigation if they have sufficient evidence that an extrajudicial execution—and not a
legal combat killing—took place."
HRW also said that that agreement has not been applied since Santos created the Sistema de
Asistencia de Investigación Criminal a las Fuerzas Militaries, made up of special military units
under the Ministerio de Defense and stationed on military installations, which compromises their
independence.
As those opposed to the reform asked why members of public forces, such as the military, need
their own tribunals to intervene in cases of common crimes like murder and sexual violence—
two categories that the government finally allowed would remain in civilian-justice hands—they
also agreed on another aspect that they consider an unacceptable privilege, which is the funding
of teams of lawyers to defend uniformed personnel when they are prosecuted, a provision of the
recently approved reform.
"It is outrageous that public resources [money from Colombian society] be used to defend military
personnel and police accused of serious human rights violations, sexual crimes, drug trafficking,
corruption, etc.," said the statement by the civil-society organizations.
The attorney general said that civilian justice is investigating more than 4,300 Colombian military in
3,000 cases of summary executions and "false positives." The reform's special fund is to pay for their
defense.
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